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- The MAILING DATE of this communication appears on the cover sheet with the correspondence address - 
Period for Reply 


A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1.136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will be considered timely. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

1)13 Responsive to communication(s) filed on 24 May 2004 . 
2a)S This action is FINAL. 2b)D This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quay/e, 1 935 CD. 1 1 , 453 O.G. 21 3. 

Disposition of Claims 

4) [X] Claim(s) 25-27.29-33 and 59 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) EI Claim(s) 25-27 and 29-33 is/are allowed. 

6) KI Claim(s) 59 is/are rejected. 

7) D Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10) D The drawing(s) filed on is/are: a)D accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 

11) D The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 

Priority under 35 U.S.C. § 1 1 9 

12) D Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f). 
a)D All b)D Some * c)D None of: 

1 .□ Certified copies of the priority documents have been received. 

2. D Certified copies of the priority documents have been received in Application No. . 

3. D Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 
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Art Unit: 3641 

1. The text of those sections of Title 35, U.S. Code not included in this action can be found in 
a prior Office action. 

2. Claim 59 is rejected under 35 U.S.C. 103(a) as being unpatentable over Bazaki in view of 
Strauss et al. c 868, Lund et al. 714, Lee et al., and Brothers. 

Bazaki, at col. 3, lines 50-59, teach that CL-20 may partially replace RDX in prior plastic 
bonded explosives, PBX, which comprise the explosive and a polymer binder. Strauss et al. f 868 
teaches a combination of layers as high energy propellants, wherein one layer comprises RDX and 
the alternate layer comprises CL-20. Binders and plasticizers are taught, including BDNPA/F, for 
example at col. 3, lines 19-43. Lund et al. c 714 also teach layered compositions for use as explosives, 
where the explosives may comprise CL-20 in an inert or energetic polymeric system, at col. 4, lines 
20-25, or alternately, C-4 at col. 4, lines 35-37. It would have been obvious to use a thin layer of the 
notoriously well known C-4 (PBX) explosive which is essentially RDX with about 10% binder 
ingredients, having a thickness that is thinner than the minimum detonation thickness, as the slow 
burn RDX layers, along with the preferred CL-20 fast burn layers. Such would comprise these 
claims as broadly claimed, including with a "comprising" claim scope. Further, it would have been 
obvious to use a mixture of types of explosive particles, RDX plus CL-20, to obtain the desired 
properties, as is also notoriously well known and taught in Bazaki, above. This is further shown in 
Lee et al. for a teaching of a CL-20 composition, e.g., in the Abstract. Brothers at col. 3, lines 40-43 
is cited only to teach the precise formulation of the notoriously well known C-4 explosive. Variation 
of notoriously well known ingredients and amounts would have been obvious to one of ordinary 
skill in the art. It is well settled that optimizing a result effective variable is well within the expected 
ability of a person or ordinary skill in the subject art. In re Boesch, 617 F.2d 272, 205 USPQ 215 
(CCPA 1980), In reAller, 220 F.2d 454, 105 USPQ 233 (CCPA 1955). Further, where the ingredients 
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are well known and combined for their known properties, the combination is obvious, absent 
unexpected results, In re Cmcket, 126 USPQ 186, In re Pinten, 173 USPQ 801, and In re Sussman, 43 
CD 518. Also, it is prima facie obvious to combine two compositions, (Here C-4 and the Lee et al. 
CL-20 composition, e.g., each taught for the same purpose, to yield a third composition for that very 
purpose. In n Kerkhoven, 205 USPQ 1069, and In re Susi, 169 USPQ 423. The respective properties 
of CL-20 and RDX (C-4) compositions are well known and shown generally in the references, such 
as by the taught burning speed, density, etc. 

Note that there is nothing in the claims to preclude, or to require, a layered composition. 
The instant composition claims are only limited as to the composition, not the arrangement thereof. 
The broad "comprising" claim scope cannot be relied upon to limit any such physical details. The 
allegation of no teaching of polyisobutylene is not well taken, as C-4 has such a polymer binder and 
is a prototypical PBX, going back to Viet Nam times and before, as is notoriously well known and 
taught in Brothers of record. In fact, this examiner, who served in the Army in Viet Nam in 1969, 
personally used C-4 explosive as a usual and normal explosive, both as part of Claymore mines and 
for detonations purposes in the form of 2 pound, brick shaped packages. It is not well taken to 
challenge what is notoriously well known. The motivation to combine is found in the references, 
for the expected improvement in properties from substituting some CL-20 for the prior explosive 
ingredient either mixed together or combined in layers, and in the case law that reflects sound 
engineering and common sense as to averaging properties. This is specifically taught and suggested 
in the prior art, as set forth above, and also in Bazaki at col. 1, lines 40-60. 

3. It may be well to further summarize, that the allowed claims require the same things required 
in rejected claim 59, but with the additional requirement of a swellable binder and silicon fluid as 
claimed. This further combination is not reasonably suggested in the prior art. 
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4. Applicants are required to clarify the following issue. Applicants' cited international search 
report, not previously cited, is possibly admitted to be prior art. Applicant makes a big deal about 
the search report, including listing it on form 1449. The examiner, as set forth previously, did not 
think it was prior art. Upon consideration of applicant's reply, this is in doubt. Applicant is required 
to state clearly if the search report is prior art or not. The listing of this document on the supplied 
form 1449, under the heading "PRIOR ART" appears to be such an admission. Note MPEP 2129: 
ADMISSIONS BY APPLICANT CONSTITUTE PRIOR ART 
When applicant states that something is prior art, it is taken as being available as prior art 
against the claims. Admitted prior art can be used in obviousness rejections. In re Nomiya, 509 
F.2d 566, 184 USPQ 607, *>611< (CCPA 1975) (Figures in the application labeled "prior art" 
held to be an admission that what was pictured was prior art relative to applicant's invention.). 

The search report, beyond referring to cited references, has other content. Not every thing that 
applicant may be required to disclose to the Office, is prior art for form 1449. From applicant's 
arguments, it appears that the search report is admitted prior art. If so, then it must be so listed. 
However, the examiner suggests that this is unwise; the search report contains, not only reference to 
documents, but also a revised Abstract. If applicant admits that the search report is prior art, In re 
Nomiya, then nothing in this application would likely be found patentable. Any search report is 
published as an attachment to the PCT application. Also, the search report contains an Abstract of 
the instant invention, teaching the invention. The Abstract is admitted old. Clarification is required. 

5. Further, to the extent that references are cited therein, copies of which were not separately 
submitted, or for which no form 1449 was submitted, such is not proper. Such an IDS, information 
disclosure statement, fails to comply with 37 CFR 1.98(a)(2), which requires a legible copy of each 
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U.S. and foreign patent; each publication or that portion which caused it to be listed; and all other 
information or that portion which caused it to be listed. Such an IDS would also fail to comply with 
37 CFR 1.98(a)(1), which requires a list of all patents, publications, or other information submitted 
for consideration by the Office. It has been placed in the application file, but the information 
referred to therein has not been considered, except as otherwise indicated. 

6. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE MONTHS 
from the mailing date of this action. In the event a first reply is filed within TWO MONTHS of the 
mailing date of this final action and the advisory action is not mailed until after the end of the 
THREE-MONTH shortened statutory period, then the shortened statutory period will expire on the 
date the advisory action is mailed, and any extension fee pursuant to 37 CFR 1.136(a) will be 
calculated from the mailing date of the advisory action. In no event, however, will the statutory 
period for reply expire later than SIX MONTHS from the mailing date of this final action. 

7. Any inquiry concerning this or earlier communications from the examiner should be directed 
to Edward A. Miller whose telephone number is (703) 306-4163. The examiner can normally be 
reached Monday-Thursday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's supervisor, 
Michael Carone can be reached on (703) 306-4198. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR system, 
see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR system, 
contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 


Miller/ em 
August 9, 2004 



EDWARD A. MILLER 
PRIMARY EXAMINER 


